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Internal Revenue Service

Attn: CC:PA:LPD:PR (Notice 2023-36) Room 5203
P.O. Box 7604

Ben Franklin Station

Washington, D.C. 20044

Re: Recommendations for Inclusion on 2023-2024 Priority Guidance Plan (Notice
2023-36)

To Whom It May Concern:

On behalf of The ERISA Industry Committee and our large employer member companies, and
pursuant to Notice 2023-36, thank you for the opportunity to provide suggestions and feedback
on the 2023-2024 Priority Guidance Plan for the U.S. Department of the Treasury (Treasury) and
the Internal Revenue Service (IRS).

By way of background, ERIC is a national nonprofit organization exclusively representing the
largest employers in the United States in their capacity as sponsors of employee benefit plans for
their nationwide workforces. With member companies that are leaders in every economic sector,
ERIC is the voice of large employer plan sponsors on federal, state, and local public policies
impacting their ability to sponsor benefit plans and to lawfully operate under federal law and the
protection from a patchwork of different and conflicting state and local laws, in addition to
federal law.

Americans engage with an ERIC member company many times a day, such as when they drive a
car or fill it with gas, use a cell phone or a computer, watch TV, dine out or at home, enjoy a
beverage or snack, use cosmetics, fly on an airplane, visit a bank or hotel, benefit from our
national defense, receive or send a package, or go shopping.

As such, ERIC is very interested in guidance that can help make plan administration less
burdensome, more efficient, and better able to serve plan participants. ERIC commends the
Treasury Department and the IRS for the ambitious guidance plans it has published in previous
years. Among the multitude of issues deserving of your time and attention, we particularly
recommend addressing the following:
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Recommendations

Health Issues

e Improve High-Deductible Health Plans (HDHPs)

Tens of millions of Americans are enrolled in HDHPs, including many who have no other
affordable options. Modernizing HDHP rules could vastly improve the coverage these
individuals receive. The Treasury Department should:

e Provide technical guidance to eliminate the "spousal Flexible Spending Account
(FSA) glitch," broaden the definition of "dependents" to include adult children
and domestic partners, and streamline rollovers from FSAs and Medicare Medical
Savings Accounts (MSAs) into Health Savings Accounts (HSAs)

e Give employers the flexibility to offer 1¥-dollar coverage of high-value services,
such as onsite employee health centers

e Allow the coordination of HSA-eligible HDHPs with supplemental benefits like
direct primary care, TRICARE benefits, Medicare (in the case of working
seniors), and other appropriate benefits

e Streamline Employer Reporting Requirements under the Affordable Care Act

Congress is currently working to pass the “Commonsense Reporting Act” that would
enable employers to report employer-sponsored health plan information to the IRS
immediately before the annual fall open enrollment season in the state and federal
Exchanges, instead of 14-months after that open enrollment period, when the entire
coverage year has ended. We encourage the IRS to issue best practices on how the
agency can improve and simplify the current reporting process.

Further, we urge the IRS to issue updated guidance and processes to reconcile employer-
reported coverage information with individual’s receipts of advanced premium tax credits
(APTCs). No employer should receive a 226-J letter that is generated due to an individual
inappropriately receiving a tax credit, and the IRS has the ability to reconcile employer
reporting, tax filings, and APCT receipts in order to eliminate the majority of these
penalty letters.
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e Promulgate Regulations Updating Electronic Delivery Rules and Other
Guidance for Providing Applicable Notices and Making Participant Elections

ERIC was very supportive of the 2020 Department of Labor (DOL) regulation permitting
plan sponsors to provide electronic delivery as the default option for sending retirement
plan notices, provided certain conditions were met. In that regulation, DOL noted that the
Treasury Department and the IRS had indicated an intent to issue additional guidance
relating to the use of electronic delivery for participant notices. ERIC welcomes further
efforts by IRS and Treasury to facilitate electronic delivery.

Retirement Issues

Since the last Priority Guidance Plan was published, the SECURE 2.0 Act was enacted. ERIC
supported this comprehensive legislation, which contained dozens of updates and enhancements
to our voluntary, private-sector retirement system. However, the implementation of its provisions
— including the guidance issued by Treasury, IRS, the Department of Labor, and the Pension
Benefit Guaranty Corporation — will be crucial to its success. Therefore, ERIC urges
Treasury/IRS to include the following on its 2023-2024 priority guidance plan:

e Matching Contributions for Student Loan Payments

Section 110 of the SECURE 2.0 Act extended the ability of plan sponsors to establish
programs to provide employer contributions that match qualifying employee student loan
payments. Many companies are interested in establishing these benefits. In its
implementing guidance, among other things, Treasury/IRS should provide additional
clarity about the “reasonable procedures” plan sponsors may establish under the statute
for employees to claim the match. Treasury/IRS should also address the certification of
loan payments permitted or required and the implications of fraud. Further, the
Treasury/IRS should explore whether there are circumstances in which contributions to
certain other tax-preferred accounts, such as Section 529 plans or health savings
accounts, should also be treated as salary reduction contributions.

e Catch-up Contributions

SECURE 2.0 required that, beginning after December 31, 2023, individuals with wages
over $145,000 in the prior year may only make catch-up contributions on a Roth basis.
Plan sponsors have a host of questions about how to apply this $145,000 limit, including
relating to variability of earnings, mid-year hires, use of the definition of Highly
Compensated Employee as a substitute, and whether plan sponsors may require all catch
up contributions to be made on a Roth basis, among myriad other questions. The
significant operational challenges posed by this provision argue for transition relief so
that plan sponsors can work with recordkeepers to develop and update systems to
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implement these requirements. ERIC urges IRS and Treasury to prioritize this guidance
and relief.

e Emergency Savings for Working Americans

ERIC advocates for Congress to provide options to plan sponsors and participants to
promote both retirement savings and emergency savings. Allowing participants access to
savings for emergencies will encourage participation in retirement programs —
particularly for those who may be hesitant to “lock away” money in case they need it
later. The pension-linked emergency savings accounts authorized in SECURE 2.0 are a
good first step, but our member companies have told us that implementing guidance is
needed before many large plan sponsors will adopt this option. In particular, the balance
limit of $2,500 presents administrative difficulties, as does the ineligibility of highly
compensated employees. Further, the extent to which sponsors may limit the frequency of
withdrawals and contributions is unclear under the statute. Guidance should provide as
much flexibility as possible to remove obstacles to sponsors providing this option.

e C(Clarify the Automatic Enrollment Mandate Exemption for Existing Plans

SECURE 2.0 requires that, beginning in 2025, certain employer plans must include an
automatic enrollment feature. However, plans established prior to the date of enactment
(“grandfathered” plans) are exempt from this requirement. Treasury and IRS should
clarify that this mandate is inapplicable to plans that can trace their lineage to a
grandfathered plan; in other words, spinoffs, mergers, and acquisitions should have no
effect on grandfathered status. Further, Treasury/IRS should clarify that plan design
changes or switching service providers does not affect grandfather status.

e Overpayments and Self-Correction

SECURE 2.0 includes a provision creating a safe harbor for employers to decide not to
seek recoupment of inadvertent benefit overpayments under certain circumstances, and
also sets forth limitations on plans that do decides to recoup. While many aspects of this
provision are in the interpretive jurisdiction of the Department of Labor, close
coordination with Treasury/IRS will be needed. For example, guidance on the interaction
between the decision to forego recoupment and the minimum funding rules would be
helpful. Treasury/IRS should also interpret the SECURE 2.0 provisions expanding the
Employee Plans Compliance Resolution System to provide compliance-minded plan
sponsors the flexibility and assurances they need to make necessary corrections.

e Optional Roth Match
SECURE 2.0 creates an option for employers to permit employees to request matching

contributions to be made on a Roth basis. Although this option is technically available
immediately, we expect very low uptake, at least until guidance is issued regarding the
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application of the vesting requirements to these contributions and the permissibility of
imposing eligibility requirements on the option. We urge Treasury/IRS to permit as much
employer flexibility as possible, especially if there is a desire for sponsors to seriously
consider this option.

e Notice and Disclosure

SECURE 2.0 included a number of provisions addressing notice and disclosure
requirements under the Employee Retirement Income Security Act and the Internal
Revenue Code (Code), including a requirement that regulators make recommendations to
Congress for legislative changes. In working with the Department of Labor and the
Pension Benefit Guaranty Corporation, we urge you recommend reducing unneeded
notices, and simplifying current disclosures, while still providing important information
regarding plan costs and financial literacy. We welcome the opportunity to work with you
as you develop these recommendations.

In addition to these and other SECURE 2.0-related issues, we hope you’ll provide plan sponsors
with needed guidance regarding the following:

e Missing Participants, Including Guidance on Uncashed Checks

ERIC’s member companies are especially susceptible to difficulties when trying to locate
missing participants because their plans tend to be larger and more complex, with more
significant acquisition histories that span decades. SECURE 2.0 authorized a federal
searchable “lost and found” to help participants locate their benefits, but the agencies
need to do more as well. Revenue Ruling 2019-19 clarified that distributions from a
401(k) plan are taxable to the participant in the year made, not when the distribution
check was cashed. However, the guidance did not address what happens if the check is
not received in the first place. IRS should also coordinate with the Pension Benefit
Guaranty Corporation and the Department of Labor to harmonize guidance and provide
direction to plans and employers recognizing the unique circumstances of each employer.

e Remote Witnessing

During the COVID-19 pandemic, IRS extended relief from its requirement that permitted
certain participant elections be witnessed in the physical presence of a notary public or
plan representative, and proposed a regulation last December to extend this relief. ERIC
supported the proposed regulation and urges IRS to finalize the regulation.

e In-service Distributions

Under Code Section 401(a)(36), as amended by the Pension Protection Act of 2006 and
the Bipartisan Miners Act of 2019, employers are permitted to offer an in-service
distribution option. However, it is unclear how an early retirement subsidy should be
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considered for purposes of Code Section 411(d)(6), the anti-cutback rule. In Notice 2007-
8, the IRS asked for stakeholder input on this question, but has not issued guidance. This
issue should be addressed so employers considering offering this option have clarity.

e Paid Leave

ERIC urges you to carry over from the 2022-2023 Priority Guidance Plan the entry on
paid leave. More specifically, Treasury/IRS should provide guidance on the federal tax
treatment of contributions to — and benefits from — paid family and medical leave
programs. As evidence of ambiguity in this area, several relevant state laws, including
Minnesota’s and Maryland’s, include provisions that refer to the possibility of IRS
providing guidance. Workers and employers deserve clarity on this treatment, and so we
urge you to provide interpretive guidance.

Conclusion

In the case of each of these recommendations, and pursuant to Notice 2023-36, ERIC believes
that the guidance requested above would resolve issues affecting broad classes of taxpayers,
including employee benefit plans, plan sponsors, and plan participants. The recommended
guidance would address several unanswered questions and also reduce burdens. The requested
guidance would modernize and streamline current requirements, could be administered in a
uniform manner, and would not require extraordinarily complicated regulatory drafting.

Thank you for the opportunity to provide these recommendations. If we can be of further
assistance, please contact our policy leads, Melissa Bartlett, Senior Vice President for Health
Policy, or Andy Banducci, Senior Vice President for Retirement and Compensation Policy.

Sincerely,

%ww 1% &5&%@

James P. Gelfand
President and CEO
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