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Retiree Health Plans Coordinating with Medicare

and the Age Discrimination in Employment Act

Timeline of Events

September 27, 2005 – Judge Brody granted summary judgment to the EEOC, allowing the exemption but retaining an injunction on it until the AARP had exhausted all of its appeals.  

July 22, 2005 – The AARP and EEOC both submitted briefs to Judge Brody in response to AARP’s Rule 60(b) Motion for Relief from Judgment.  Both the plaintiff and defendant cited Brand X as a supporting case in the briefs.

June 29, 2005 – The United States Supreme Court decides National Cable and Telecommunications Association v. Brand X Internet Services, stating that “a federal court [is required] to defer to an agency’s construction, even if it differs from what the court believes to be the best interpretation, if the particular statute is within the agency’s jurisdiction to administer, the statute is ambiguous on the point at issue, and the agency’s construction is reasonable.” This prompts Judge Brody, the Pennsylvania District Court judge who initially decided AARP v. EEOC, to request that the case be remanded to her for reconsideration.

May 31, 2005 – The Department of Justice filed a notice of appeal with the Third Circuit in AARP v. EEOC.  The same court that heard the Erie County case’s appeal in 2000, the Third Circuit now becomes the next battleground in the continuing litigation. 

April 28, 2005 – ERIC sends a letter to Chairman Johnson and ranking member Congressman Robert E. Andrews of the House Committee on Education and the Workforce’s subcommittee on Employer-Employee relations asking them to find a legislative solution to the problem.

March 30, 2005 - U.S. District Court Judge Anita B. Brody (Eastern District of Pennsylvania) enjoins the EEOC from publishing the challenged regulation. She says that the EEOC argued "persuasively" that "without this exemption, employers will reduce or eliminate health benefits for all retirees, no matter what their age."  However, she finds that EEOC is precluded by Erie from issuing an exemption permitting the coordination of employer-provided retiree health benefits with Medicare-eligibility. [Source: Court Filing]  EEOC announces intention to appeal. [Source, March 30 EEOC Press Release.]

February 22, 2005 - The ERISA Industry Committee (ERIC), The Equal Employment Advisory Council, and a coalition of other business, HR, and benefits organizations file an amicus brief urging the court to rule against the AARP. The group asserts that EEOC's rule is lawful and necessary to ensure that employers can continue to provide retiree health benefits to the extent that their resources will allow.  Without the rule, employers will likely comply with the ADEA by cutting or eliminating the retiree health benefits they currently provide. [Source, ERIC Website].  EEOC responds to AARP's motion, arguing that the plaintiffs cannot show irreparable harm and that EEOC's exemption is both lawful and in the public interest. [Source: EEOC Court filing].  A coalition of unions file an amicus urging the court to rule against AARP.   The group asserts that EEOC's rule is lawful and necessary to ensure that employers can continue to provide retiree health benefits to the extent that their resources will allow.  Without the rule, employers will likely comply with the ADEA by cutting or eliminating the retiree health benefits they currently provide.  Medicare "bridge" plans will be eliminated, and teachers and others who customarily retire before age 65 will be left without health insurance until they reach Medicare-eligibility.  

February 7, 2005 - The Department of Justice, acting on EEOC's behalf agrees to delay publication of the rule for 60 days to allow the issues to be briefed, argued, and decided by Judge Anita Brody.

February 4, 2005 - AARP sues EEOC in U.S. District Court for the Eastern District of Pennsylvania Federal on behalf of six of its members. It seeks a preliminary injunction to block implementation of EEOC’s April 22, 2004 final rule. The suit claims that the plaintiffs and other Medicare-eligible retirees will suffer irreparable harm if the rule is allowed to be published.  It also asserts that the EEOC lacks authority to issue such an exemption, and that the exemption is inconsistent with the law in the Third Circuit.

May 17, 2004 - ERIC sends a letter to ranking member Senator John Breaux of the Senate’s Special Committee on Aging expressing concern about attempts to overturn the April 22 EEOC exemption.  [ERIC Letter to Sen. Breaux on EEOC Rule]  Senator Breaux held a hearing concerning the exemption on May 17, during which EEOC Commissioner Silverman testified on behalf of the commission. [Statement of Commissioner Leslie E. Silverman Before the Special Committee on Aging, U.S. Senate, Concerning Treatment of Retiree Health Benefits under the ADEA]
April 22, 2004 - EEOC Commissioners approve a proposed final exemption that would permit employers, under the ADEA, to lawfully coordinate retiree health benefit plans with eligibility for Medicare or a comparable state-sponsored health benefit plan.  [Source; EEOC Press Release, April 22, 2004 http://www.eeoc.gov/press/4-22-04a.html].  

September 12, 2003 - ERIC submits comments in support of the proposed regulation. [Source ERIC Comments on EEOC Proposed Amendments]

The prescription subsidy component of the Medicare bill that was enacted into law on December 8, 2003, has raised "new Erie concerns" for employers.

July 14, 2003 - EEOC concludes that the majority of existing retiree health plans - including all Medicare "bridge" plans - do not comply with the equal benefit/equal cost rule, and that requiring that they do so will exacerbate the trend of declining employer-provided retiree health benefits.  Section 9 of ADEA gives EEOC the authority to establish "reasonable exemptions" when it is "necessary and proper in the public interest." EEOC publishes for public comment a proposed rule to exempt from the ADEA the practice of altering, reducing or eliminating employer-sponsored retiree health benefits when retirees become eligible for Medicare or a State-sponsored retiree health benefits program. EEOC's proposal states: "This exemption will ensure that the application of the ADEA does not discourage employers from providing health benefits to their retirees." [Source: July 14, 2003 Federal Register, p. 41542] 

March 20, 2002 - U.S. District Judge Sean McLaughlin approves a class-action settlement in Erie County Retirees Assoc. v. County of Erie.  Under the settlement, a group of 114 Medicare-eligible retirees reportedly receive a one-time cash payment of approximately $1,800 each.  However, the older retirees receive no better health benefits. Instead, the benefits for pre-Medicare-eligible retirees are decreased - their premiums are raised to match the cost of Medicare Part B, and they are placed in an HMO plan without their prior ability to select traditional indemnity coverage on an as-needed basis.

Nov. 1, 2001 - William J. Scanlon, Director of Health Care Services, General Accounting Office, testifies before U.S. House of Representative’s Committee on Education and the Workforce that only “one-third of large employers and less than 10 percent of small employers offer retiree health benefits.” Around the same time, a study by Mercer/Foster Higgins shows that the number of employers with 500 or more workers who offer retiree health coverage decreased by 17 percent between 1993 and 2001 for both pre- and post-Medicare eligible retirees. [Source: Official hearing transcript, Testimony of William J. Scanlon, November 1, 2001.]  

Aug. 20, 2001 - EEOC rescinds the portions of its Compliance Manual chapter (adopted in Oct. 2000) relating to its adoption of Erie as national policy.  It announces that it wishes to further study the relationship between the ADEA and employer-sponsored retiree health plans.

May 2001 - In the GAO report to the Senate Committee on Health, Education, Labor and Pensions, entitled "Retiree Health Benefits: Employer-Sponsored Benefits May Be Vulnerable to Further Erosion," it indicated that Erie County might provide an additional incentive for employers to eliminate retiree health benefits. [See Commissioner Silverman's testimony to the Senate]

April 16, 2001 - U.S. District Court for the Western District of Pennsylvania, on rehearing, found that Erie’s medical plan provided inferior benefits to older retirees and did not meet the equal benefit/equal cost rule. (No. 98-CV-272 (W.D. Pa.).

March 5, 2001 - Supreme Court refuses to hear an appeal of the Third Circuit’s ruling.

Oct. 3, 2000 (later rescinded) - EEOC issues a Compliance Manual chapter on "Employee Benefits" that adopts the Third Circuit's position in Erie as its national policy.  It requires that employers can only provide different retiree health benefits to pre- and post-Medicare eligible retirees if the employer can show that that the total benefits provided to pre- and post-Medicare-eligible retirees are equal, or that it is expending the same cost to provide benefits to both groups.

Aug. 1, 2000 - The Third Circuit Court of Appeals becomes the first Circuit Court in the nation to address this issue.  The court rules in Erie County Retirees Assoc. v. County of Erie, Pennsylvania that the ADEA applies to retiree health plans, and that there is no "safe harbor" permitting the coordination of retiree health benefits with Medicare-eligibility.  Accordingly, the court finds that since Medicare eligibility is closely tied to age (65), providing different health benefits to those eligible for Medicare is age discrimination.  Erie County, therefore, can only continue to provide such different benefits if it can satisfy the equal benefit/equal cost rule.  The case was remanded to the trial court to apply the equal benefit/equal cost rule. [Source: Erie County Retirees Assoc. v. County of Erie, Pennsylvania]

Sept. 30, 1999 - District Court Judge Sean J. McLaughlin of the U.S. District Court for the Western District of Pennsylvania rules in favor of the employer, Erie County, Pennsylvania, dismissing employee and retiree claims under the Age Discrimination in Employment Act. The judge held that the ADEA did not apply to the coordination of retiree health benefits with Medicare eligibility.  [Source, Background portion of Third Circuit decision in Erie County Retirees Assoc. v. County of Erie, Pennsylvania]

February 1998 - Erie County, in an effort to control escalating health benefit costs, decided to offer health benefits to Medicare-eligible retirees through a coordinated health plan provided by a health maintenance organization (HMO) and Medicare. Under the new arrangements, eligible retirees had to enroll and pay for Medicare Part B Medical Insurance in order to participate in the plan. Retirees not yet eligible for Medicare continued to be covered by a traditional indemnity plan until October 1998, when they were transferred to a hybrid point of service plan where each insured could select between an HMO and the traditional indemnity option on an as-needed basis. A group of Medicare-eligible retirees then sued the county, claiming that the coordinated health plan was inferior to the health plan for younger retirees, and that it violated the ADEA to offer them such inferior benefits. [Source,  SEQ CHAPTER \h \r 1Source, EEOC Brief, February 22, 2005] 

Oct. 16, 1990 - Congress enacts the Older Workers Benefit Protection Act of 1990 ("OWBPA"), amending the ADEA to define the term "compensation, terms, conditions or privileges of employment" in Section 4 as including employee benefits. OWBPA bars employers from providing different benefits to older workers, unless the employer can show either that the benefit it provides to older workers is equal to that it provides to younger workers, or that the cost it incurs in providing a lesser benefit to older workers is equal to the cost it incurs providing a greater benefit to younger workers. This is known as the "equal benefit/equal cost rule."  

The OWBPA was a response to the Supreme Court's 1989 decision in Public Employees Retirement System of Ohio v. Betts, which held that the ADEA did not apply to discrimination in employee benefits, such as health insurance.  Public Law 101-433 (1990).  A joint "Statement of Managers" accompanies the final OWBPA bill and is entered into the records of both the House and Senate.  In pertinent part, it states that it is lawful under the ADEA and OWBPA for employers to coordinate retiree health benefits with eligibility for Medicare. 

December 15, 1967 - Congress enacts the Age Discrimination in Employment Act “to promote employment of older persons based on their ability rather than age; to prohibit arbitrary age discrimination in employment; [and] to help employers and workers find ways of meeting problems arising from the impact of age on employment." [Source, EEOC, Text of the Age Discrimination in Employment Act of 1967] 

July 30, 1965 - President Lyndon B. Johnson signs law establishing the Medicare program.
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