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Chairman Kohl, Ranking Member Smith, and Members of the Committee, thank you for 
the opportunity to submit our views on the issue of 401(k) plan fee disclosure. 
 
The ERISA Industry Committee (ERIC) is a nonprofit association committed to the 
advancement of America’s major employers’ retirement, health, incentive, and 
compensation plans.  ERIC’s members’ plans are the benchmarks against which industry, 
third-party providers, consultants, and policy makers measure the design and 
effectiveness of other plans.  These plans affect millions of Americans and the American 
economy.  ERIC has a strong interest in protecting its members’ ability to provide the 
best employee benefit, incentive, and compensation plans in the most cost effective 
manor.  
 
The Society for Human Resource Management (SHRM) is the world’s largest association 
devoted to human resource management.  The Society serves the needs of HR 
professionals and advances the interests of the HR profession.  Founded in 1948, SHRM 
has more than 225,000 members in over 125 countries, and more than 575 affiliated 
chapters.   
 
The NAM is the nation’s largest industrial trade association, representing small and large 
manufacturers in every industrial sector and in all 50 states.  The vast majority of NAM 
members provide 401(k) plans for their employees and thus have a significant interest in 
this legislation. 
 
The U.S. Chamber of Commerce is the world's largest business federation, representing 
more than three million businesses and organizations of every size, sector, and region.  
The Chamber represents a wide management spectrum by type of business and location.  
Each major classification of American business -- manufacturing, retailing, services, 
construction, wholesaling, and finance – is represented.  Also, the Chamber has 
substantial membership in all 50 states, as well as 105 American Chambers of Commerce 
abroad.  Positions on national issues are developed by a cross-section of Chamber 
members serving on committees, subcommittees, and task forces.  More than 1,000 
business people participate in this process. 
 
Established in 1947, The Profit Sharing / 401k Council of America (PSCA) is a national, 
non-profit association of 1,200 companies and their 6 million plan participants.  PSCA 
represents its members’ interests to federal policymakers and offers practical, cost-
effective assistance with profit sharing and 401(k) plan design, administration, 
investment, compliance and communication.  PSCA’s services are tailored to meet the 
needs of both large and small companies.  Members range in size from Fortune 100 firms 
to small, entrepreneurial businesses. 
 
Let us begin by stating that we all strongly support concise, effective, and efficient fee 
disclosure to participants.  We support increased transparency between service providers 
and plan sponsors, and between plan sponsors and participants.  However, we all share 
strong concerns that legislative action could sharply increase compliance costs and 
litigation threats by adding complexity and new requirements well beyond what is 
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necessary to enhance the ability of plan participants to make good investment choices or 
the ability of plan sponsors to select the best service provider.  Furthermore, we strongly 
urge that the Department of Labor (DOL) be allowed to complete its three current 
projects addressing fee disclosure before Congress assesses whether legislation is needed. 
 
 
The Current System 
 
Numerous aspects of ERISA already safeguard participants’ interests and 401(k) assets.  
Plan assets must be held in a trust that is separate from the employer’s assets.  The 
fiduciary of the trust (normally the employer or committee within the employer) must 
operate the trust for the exclusive purpose of providing benefits to participants and their 
beneficiaries and defraying reasonable expenses of administering the plan.  In other 
words, the fiduciary has a duty under ERISA to ensure that any expenses of operating the 
plan, to the extent they are paid with plan assets, are reasonable. 
 
To comply with ERISA, plan administrators must ensure that the aggregate price of 
services in a bundled arrangement is reasonable at the time the plan contracts for the 
services and that the aggregate price for those services continues to be reasonable over 
time.  For example, asset-based fees should be monitored as plan assets grow to ensure 
that fee levels continue to be reasonable for services with relatively fixed costs such as 
plan administration and per-participant recordkeeping.  The plan administrator should be 
fully informed of all the services included in a bundled arrangement to make this 
assessment.  Many plan administrators, however, may prefer reviewing costs in an 
aggregate manner and, as long as they are fully informed of the services being provided, 
they can compare and evaluate whether the overall fees are reasonable without being 
required to analyze each fee on an itemized basis. 
 
It is important that as it considers new legislation, Congress fully understand the realities 
of fees in 401(k) plans.  The vast majority of participants in ERISA plans have access to 
capital markets at lower cost through their plans than the participants could obtain in the 
retail markets because of economies of scale and the fiduciary’s role in selecting 
investments and monitoring fees.  The level of fees paid among all ERISA plan 
participants will vary considerably, however, based on variables that include plan size (in 
dollars and/or number of participants), participant account balances, asset mix, and the 
types of investments and the level of services being provided.  Larger, older plans 
typically experience the lowest cost.   
 
A study by CEM Benchmarking Inc. of 88 US defined contribution plans with total assets 
of $512 billion (ranging from $4 million to over $10 billion per plan) and 8.3 million 
participants (ranging from fewer than 1,000 to over 100,000 per plan) found that total 
costs ranged from 6 to 154 basis points (bps) or 0.06 to 1.54 percent of plan assets in 
2005.  Total costs varied with overall plan size.  Plans with assets in excess of $10 billion 
averaged 28 bps while plans between $0.5 billion and $2.0 billion averaged 52 bps.  In a 
separate analysis conducted for PSCA, CEM reported that, in 2005, its private sector 
corporate plans had total average costs of 33.4 bps and median costs of 29.8 bps. 
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Other surveys have found similar costs.  HR Investment Consultants is a consulting firm 
providing a wide range of services to employers offering participant-directed retirement 
plans.  It publishes the 401(k) Averages Book that contains plan fee benchmarking data.  
The 2007 edition of the book reveals that average total plan costs ranged from 159 bps 
for plans with 25 participants to 107 bps for plans with 5,000 participants.  The 
Committee on the Investment of Employee Benefit Assets (CEIBA), whose more than 
115 members manage $1.4 trillion in defined benefit and defined contribution plan assets 
on behalf of 16 million (defined benefit and defined contribution) plan participants and 
beneficiaries, found in a 2005 survey of members that plan costs paid by defined 
contribution plan participants averaged 22 bps. 
 
It is important that before Congress consider any legislation in an effort to enhance 
disclosure of these fees, that they fully understand the great deal many employees are 
already enjoying in their 401(k) plans. 
 
Current Regulatory Action on Fees 
 
Fee disclosure and transparency present complex issues.  Amending ERISA through 
legislation to prescribe specific fee disclosure will lock in disclosure standards built 
around today’s practices and could discourage product and service innovation.  The DOL 
has announced a series of regulatory initiatives that will make significant improvements 
to fee disclosure and transparency.  We support the DOL’s efforts and have been 
active participants in them.  While legislative oversight of DOL’s disclosure efforts 
is appropriate, we believe that this is the best approach to enhance fee transparency 
in a measured and balanced manner and we urge Congress to delay taking 
legislative action until the DOL has completed its work. 
 
Among DOL’s fee disclosure efforts are revised annual reporting requirements for plan 
sponsors.  We expect DOL to release finalized modifications to the Form 5500 and the 
accompanying Schedule C, on which sponsors report compensation paid to plan service 
providers, within the next few weeks.  The modifications will expand the number of 
service providers that must be listed and impose new requirements to report service 
provider revenue sharing.  The final regulations implementing the new Form 5500 are 
expected to first be applicable to the 2009 plan year. 
 
DOL also intends later this year to issue a revised regulation under ERISA Section 
408(b)(2), which is a statutory rule dictating that a plan may pay no more than reasonable 
compensation to plan service providers.  The expected proposal is designed to ensure that 
plan fiduciaries have access to information about all forms and sources of compensation 
that service providers receive (including revenue-sharing).  Both sponsors and providers 
will be subject to new legal requirements under these proposed rules, including an 
anticipated requirement that all third party compensation be disclosed in contracts or 
other service provider agreements with the plan sponsor. 
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The DOL’s remaining initiative focuses on revamping participant-level disclosure of 
defined contribution plan fees.  DOL issued a Request for Information (“RFI”) in April 
2007 seeking comment on the current state of fee disclosure, the existing legal 
requirements, and possible new disclosure rules.  Several of us filed individual comments 
and we all issued a joint response with seven other trade associations.  DOL has indicated 
that it intends to propose new participant disclosure rules early in 2008 that will likely 
apply to all participant-directed individual account retirement plans. 
 
Principles of Reform 
 
As we said earlier, we do not oppose effective and efficient disclosure efforts.  Working 
together with seven other trade associations, we developed a comprehensive set of 
principles that should be embodied in any efforts to enhance participant fee disclosure. 
 

• Sponsors and Participants’ Information Needs Are Markedly Different.  Any 
new disclosure regime must recognize that plan sponsors (employers) and plan 
participants (employees) have markedly different disclosure needs.   

 
• Overloading Participants with Unduly Detailed Information Can Be 

Counterproductive.  Overly detailed and voluminous information may impair 
rather than enhance a participant’s decision-making. 

 
• New Disclosure Requirements Will Carry Costs for Participants and So Must 

Be Fully Justified.  Participants will likely bear the costs of any new disclosure 
requirements so such new requirements must be justified in terms of providing a 
material benefit to plan participants’ participation and investment decisions. 
 

• New Disclosure Requirements Should Not Require the Disclosure of 
Component Costs That Are Costly to Determine, Largely Arbitrary, and 
Provide Little Meaningful Information.  We believe that the requirement to 
“unbundled” bundled services and provide individual costs in many detailed 
categories is not particularly helpful and would lead to information that is not 
meaningful.  It also raises significant concerns as to how a service provider would 
disclose component costs for services that are not offered outside a bundled 
contract.  Any such unbundling would be subject to a great deal of arbitrariness.  
These costs will ultimately be passed on to plan participants through higher 
administrative fees. 
 

• Information About Fees Must Be Provided Along with Other Information 
Participants Need to Make Sound Investment Decisions.  Participants need to 
know about fees and other costs associated with investing in the plan, but not in 
isolation.  Fee information should appear in context with other key facts that 
participants should consider in making sound investment decisions.  These facts 
include each plan investment option's historical performance, relative risks, 
investment objectives, and the identity of its adviser or manager. 
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• Disclosure Should Facilitate Comparison But Sponsors Need Flexibility 
Regarding Format.  Disclosure should facilitate comparison among investment 
options, although employers should retain flexibility as to the appropriate format 
for workers. 

 
• Participants Should Receive Information at Enrollment and Have Ongoing 

Access Annually.  Participants should receive fee and other key investment 
option information at enrollment and be notified annually where they can find or 
how they can request updated information. 

 
We strongly urge that the requirements of any new legislation be measured against these 
background principles. 
 
Conclusion 
 
We support effective fee disclosure.  However, we strongly believe that the additional 
flexibility inherent in the regulatory system make DOL a more appropriate place for new 
disclosure requirements.  DOL already has numerous initiatives underway to enhance 
disclosure between plan sponsors and participants and between plan sponsors and service 
providers.  Any new legislative requirements would likely only slow those efforts 
resulting in delayed reforms.   
 
Plan sponsors and service providers alike are committed to creating new investment 
options and administrative techniques to improve retirement security.  Automatic 
enrollment, automatic contribution step-ups, target-date and lifecycle funds, and managed 
accounts are just some of the numerous innovations that have benefited 401(k) 
participants—indeed some of them may not even have been participants if not for such 
products—and enhanced their retirement security.  Statutory requirements for fee 
disclosure would freeze disclosure in the present, making enhancements and innovations 
more difficult in the future.   
 
If the Committee proceeds with legislation, the Committee should ensure that it comports 
with the principles we have outlined in our testimony.  Any other result could jeopardize 
the future of the defined contribution system at a time when it is increasingly critical for 
American workers. 
 
We appreciate the opportunity to present our views on this very important matter. 


	Current Regulatory Action on Fees

