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STATE HEALTHCARE MANDATES CHALLENGE ERISA PREEMPTION 

The ERISA Industry Committee

EXECUTIVE SUMMARY:  An increasing number of states are attempting to subvert ERISA law by mandating that employers provide healthcare benefits of varying size and quality to their employees.  Legislation is pending in more than 30 states that would significantly constrain and complicate healthcare benefits for ERIC members.  

BACKGROUND:  These mandates vary in strategy and intensity – the more common simply state that if employers are not providing a certain level of healthcare to their employees, the employer must pay the state through various methods.  Similar to the recent Maryland law (the so-called “Wal-Mart law”) that will force companies with 10,000 in-state workers and less than 8% of payroll devoted to health benefits to pay into a general state fund for uninsured workers, many states are finding ways to force employers to pay for what have traditionally been voluntary benefits.  
The recent Maryland law (“the Fair Share Health Care Fund Act”) was vetoed by Governor Robert Ehrlich but the veto was subsequently overridden by the state legislature.  The Service Employees International Union helped draft the bill, which was pushed through the legislature by a coalition of organized labor groups (including the AFL-CIO and United Food and Commercial Workers) and Wal-Mart’s competitors (who have unionized labor) like Giant Foods.  Using coalition names like “WakeUpWalMart” and “Change to Win,” these groups have managed to create a new employer mandate in the state of Maryland – with the help of some major employers.  If Wal-Mart chooses to challenge this law in court, ERIC will consider filing an amicus brief.
Other methods of mandating healthcare costs on employers have included forcing companies with benefits deemed “too small” to pay higher minimum wages to their employees, as well as, requiring employers to pay states the costs of their workers’ use of public health programs like Medicaid and SCHIP.
Nearly a dozen states have tried going a different route, denying tax breaks and state contracts to companies that do not meet certain healthcare benefit requirements.  The result of this is no different – employers are in a state of de facto healthcare mandates.  Sometimes dubbed “Pay or Play,” this kind of mandate has been passed in several states, including Massachusetts and Oregon.  The state of Hawaii is exempt from ERISA preemption, and healthcare mandates are currently being mulled in 33 different state legislatures. 
ERIC members may be at risk of being burdened with these mandates, and ERIC is currently canvassing its membership to find out who and how many are not fully self-insured.  Other members, who are protected by the measures under ERISA, may be targeted by state campaigns to embarrass the company through underhanded tricks; for instance, nearly two dozen states have bills requiring workers who apply for public assistance to name their employers, and then distributing that information to the public in inflammatory reports.  ERIC usually does not participate in state legislative matters and refrains from lobbying on the state level, however, the degree of seriousness with which these new mandates must be considered requires that ERIC contemplate intervening on behalf of our member companies, should any of them be vulnerable, or worse, targeted. Ideally, ERIC staff could pursue a federal legislative solution to these new state healthcare benefit mandates, but this is no small task.
Tax on Jobs Coalition
ERIC is currently engaged as part of a coalition with the National Retail Federation in monitoring and seeking to prevent state healthcare mandates.  A subgroup of this coalition that ERIC is involved in, lead by the National Association of Manufacturers – which has member associations to work through in each state, is focusing on ERISA preemption.  The coalition is seeking a possible federal solution to the state mandate problem.
On February 7, 2006 the Retail Industry Leaders Association filed suits challenging state healthcare mandates in Maryland and New York.  Asserting that these laws are preempted by ERISA, RILA is the first organization to initiate litigation against this latest round of state mandates.  Organized labor is expected to push in favor of the laws.
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