
Proposed Amendment to Sec. 671 (a), Jumpstart Our Business Strength (JOBS) Act (as Amended)

(a) IN GENERAL. –Subpart A of part I of subchapter D of chapter 1 is amended by adding at the end of the following a new section:

“SEC. 409A. INCLUSION IN GROSS INCOME OF DEFERRED COMPENSATION UNDER NONQUALIFIED  DEFERRED COMPENSATION PLANS. 

(a) RULES RELATED TO CONSTRUTIVE RECEIPT.

(1) IN GENERAL.—

(A) GROSS INCOME INCLUSION. –If at any time during a taxable year a nonqualified deferred compensation plan –

(i) fails to meet the requirements of paragraphs (2), (3), (4), and (5), or

(ii) fails to be operated in accordance with such requirements, 
(iii) all compensation deferred under the plan for the taxable year and all preceding taxable years by a participant or beneficiary who is affected by such failure shall be includible in the gross income of such affected participant or beneficiary for the taxable year to the extent not subject to a substantial risk of forfeiture and not previously included in the gross 
income of such affected participant or beneficiary.  For purposes of this subparagraph (A), only those participants and beneficiaries whose rights or benefits under the plan are affected by such failure shall be treated as affected by such failure.

…(2) DISTRIBUTIONS….

…(3) INVESTMENT OPTIONS. –The requirements of this paragraph are met if the plan provides that any investment options a participant may elect under the plan--

 (A)  are comparable to the investment options which a participant may elect under the qualified defined contribution plan that is maintained by the employer and that was available to the greatest number of the employees of the employer on the first day of the preceding taxable year (or as of such other date as the Secretary shall permit), or

(B) if there is no such qualified defined contribution plan, meet such requirements as the Secretary may prescribe (including requirements limiting such options to permissible investment options specified by the Secretary);
provided that if a person becomes, or ceases to be, a member of a group described in subsection (b) or (c) of section 414, then the requirements of subparagraph (A) shall be treated as having been met during the transition period with respect to any plan covering employees of such person or any other member of such group if (i) such requirements were met immediately before such change and (ii) the coverage under such plan is not significantly changed during the transition period (other than by reason of the change in the members of a group) or such plan meets such other requirements as the Secretary may prescribe.

(d) OTHER DEFINITIONS AND SPECIAL RULES.  –For purposes of this section –



…(6) QUALIFIED DEFINED CONTRIBUTION PLAN. –The term ‘qualified defined contribution plan’ means a qualified employer plan that is a defined contribution plan (other than an employee stock ownership plan).



     (7) EMPLOYEE STOCK OWNERSHIP PLAN. –The term ‘employee stock ownership plan’ has the meaning given to such term by section 4975(e)(7).  Such term includes a tax credit employee stock ownership plan (as defined in section 409).



     (8) TRANSITION PERIOD. –The term ‘transition period’ means the period --




(A) beginning on the date of the change in members of a group, and




(B) ending on the last day of the 1st taxable year beginning after the date of such change.



