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Department of Labor Proposed Regulation Redefining “Health and Welfare Plan”

To Permit State Government Plans to Include Non-Employee Participants
DISCUSSION POINTS

· ERISA does not apply to an employee benefit plan that is a governmental plan.  Governmental plans are therefore not subject to ERISA’s preemption provision.

· ERISA defines a governmental plan to include a plan established or maintained by a state or local government for its own employees.

· The DOL’s position is that if a governmental plan is extended to cover more than a de minimis number of private-sector employees, the plan loses its status as a governmental plan and becomes subject to ERISA, including ERISA’s preemption provision.

· The DOL has indicated to employers that the proposed regulation (which was proposed prior to enactment of PPACA and at a time that enactment appeared unlikely):

· was designed to help state and local governments to adopt their own health care reform initiatives without having these initiatives preempted by ERISA, and

· would create a “safe harbor” that a state or local government could follow without establishing an ERISA-governed health plan.

· The proposed regulation is obsolete and unnecessary.

· The DOL has acknowledged to employers that no existing state or local initiative qualifies for the safe harbor.

· The proposed regulation was drafted before PPACA was enacted and needs to be reconsidered in light of PPACA.  

· The enactment of PPACA eliminates the need for state and local health care reform efforts.

· ERISA does not preempt other federal laws, including PPACA.

· PPACA gives the states an important role in implementing health care reform.

· As long as the states enact only legislation that does what PPACA requires (and no more), it is not clear, at the present time, why the state legislation would be preempted by ERISA.

· The proposed regulation would not resolve the ERISA preemption issue.

· The DOL has acknowledged that a state or local law can be preempted even if the law does not establish an ERISA-governed plan -- for example, if state or local law interferes with uniform plan administration.

· In the Golden Gate Restaurant Association case, the district court ruled that ERISA preempted the San Francisco Ordinance even though the court did not find that an employer’s payments to the City of San Francisco created an ERISA-governed plan.

· The DOL’s amicus brief in the 9th Circuit in Golden Gate also recognized that a state or local law can be preempted even if the law does not establish an ERISA-governed plan. 

· The proposed regulation would not resolve the ERISA preemption issue and, in view of the enactment of PPACA, there is no need to resolve it. 

· The proposed regulation would also confuse matters because, as the DOL has acknowledged, the regulation does not make clear that a state or local law that complies with the safe harbor may still be preempted by ERISA.

· The proposed regulation would interfere with the successful implementation of PPACA.

· ERISA preemption is a highly contentious issue.

· The proposed regulation would needlessly divert the attention of the DOL, state and local governments, the nation’s largest employers, and the courts from the numerous challenges posed by the implementation of PPACA.

· State officials would be confused because the safe harbor does not appear to be linked to the regimen required for exchanges under PPACA.

· Employers are not likely to distinguish the PPACA exchanges from the plans contemplated by the regulation and may view both as threatening the efficient administration of employer-sponsored group health plans.

· While states may adopt exchanges under PPACA, local governments may establish their own plans, further balkanizing the administration of health care coverage and recreating the pre-1974 chaos that ERISA halted.

· The regulation will undoubtedly be tested in the courts casting doubt, not only on the regulation itself, but unnecessarily raising issue with regard to provisions of PPACA that appear to authorize state engagement in health care coverage administration.
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